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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. James Arnold, Individually
and d/ b/ a Fiestal/Bonanza Mdtors, Respondent; 8 USC 1324a Proceedi ng; Case
No. 88100172.
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Conpl ai nant, the Inmigration and Naturalization Service.

DAVID W CHEW Esg. (Douglass & Chew), El Paso, Texas,
for Respondent Arnol d.

Bef or e: RI CHARD J. LINTQN, Adninistrative Law Judge

SUMVARY DECI SI ON AND CRDER W TH ADDI TI ONAL Cl VI L
SANCTI ONS | MPOSED ON RESPONDENT AND HI S ATTORNEY
UNDER RULES 11 AND 37 FRCP

| . PREFACE

Conpl ainant, the Inmigration and Naturalization Service (INS), has
moved for summary decision, under 28 CFR 68.36, and for sanctions of
reasonabl e expenses, including attorney's fees, under Rules 11 and 37 of
the Federal Rules of Civil Procedure (FRCP). To a substantial extent, |
grant the requested relief.

I'l. THE STATUTORY SCHEME

Signed into |aw on Novenber 6, 1986 by President Ronald Reagan at
a Wite House cerenpny in the Roosevelt Room?! the | nmgration Reform and
Control Act of 1986 (IRCA)?2 is a mmjor change in our immgration |aw.
Mester Manufacturing Co. v. INS,

1Foster, The Imm gration Reformand Control Act of 1986: Its Inpact and
Implications, 24 The Houston Lawyer 11 (No. 4, Jan.-Feb. 1987) (Foster, herein);
Remar ks By The President At Signing Cerenmony For the |migration Reform And Control
Act of 1986 (Office of the Press Secretary, The Wite House, Novenber 6, 1986); see 6
Legi sl ative History, 1986 U. S. Code Cong. & Admi n. News 5856-1.

2Codified at 8 USC 1324a, as relevant here; Mrales and Wnterscheidt,
Imm gration Reformand Control Act of 1986--An Overview, 3 The Labor Lawyer 717 (No.
4, Fall 1987). (Morales, herein).
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_____ F.2d , 4 IER Cases 761, 762 (9th Cr. 1989);® Schlei &
G ossman, Enpl oynent Discrinmination Law, 2d Edition 99 (5-year Cum Supp
1989, ABA). Section 101 of | RCA anended the Inmmigration and Nationality
Act of 1952 (The Act) by adding a new section, 274A. Mester (JD of ALJ
Morse, slip op. at 1.) As | have noted, Section 274A is codified at 8 USC
1324a.

Acconpanyi ng other dramatic changes, |RCA adopted the concept of
controlling enploynent of undocunented aliens by providing a nechanism
for inposing civil noney penalties on enployers who hire, recruit, refer
for a fee, or continue to enploy " “unauthorized'' aliens in the United
States.* Mester, JD of ALJ Mrse, slip opinion at 1. Enployees hired
bef ore Novenber 6, 1986 are grandfathered.® Foster at 12; Morales at 717-
718. Perhaps the nost succinct description of the purpose of this portion
of I RCA appears in the headings. That for Title | is ~“Control of Illega
Immgration.'' Section 101 (which falls under Part A--Enploynent, of
Title I) reads ~~“Control of Unlawful Enploynent of Aliens.'

Grandfather, or preenactnent, status relates only to the hiring,
verification, and record keeping provisions of | RCA Preenactnent status
does not affect an alien's imigration status, provide protection from
deportation, or relate to legalization under |RCA Thus, grandfathered
status can be lost by such events as quitting, term nation, exclusion,
or deportation. Foster, Immigration Law & Enployer Sanctions, 26 The
Houst on Lawyer 19 (No. 3, Nov.-Dec. 1988, HBA)

Section 101 of IRCA is known as the "~ enployer sanctions'' section.?®
Two forns of prohibitions, with penalties, are created. First, violations
are defined for the “~“knowing'' hire or knowi ng continued enpl oynent of
an unauthorized alien. 8 USC 1324a(a). Second, Section 101 of |RCA
establi shes a system under which enployers are required to verify that
a person hired is not an unauthorized alien. 8 USC 1324a(b). Unauthorized
aliens are defined at 8 USC 1324a(h)(3) as:

3In its decision of June 23, 1989 in Mester, the Ninth Crcuit affirnmed the June
17, 1988 "“extraordinarily detailed and thorough'' decision (JD) of OCAHO s first
permanent adm ni strative |aw judge, Judge Marvin H. Morse.

4arimi nal penalties are provided for those who engage in a " “pattern or
practice'' of violations. 8 USC 1324a(f).

SFor some reason the grandfather provisions is buried, w thout benefit of a
heading, in a group of notes in the codified version follow ng 8 USC 1324a(n)(4) (D).
It receives a prom nent heading in Pub. Law No. 99-603, 100 Stat. 3359, 3372, Section
101(a)(3), "~~Gandfather For Current Enployees.''

6Foster, Imm gration Law & Enpl oyer Sanctions, 26 The Houston Lawyer 19 (No. 3,
Nov. - Dec. 1988, HBA).
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As used in this section, the term “unauthorized alien'' nmeans, with respect to the
enpl oyment of an alien at a particular tinme, that the alien is not at that time
either (A an alien lawfully adnitted for permanent residence, or (B) authorized
to be so enployed by this chapter or by the Attorney General.

Civil noney penalties are to be inposed for violations of the
““knowing'' or "“verification'' provisions. Aside from cease and desi st
orders which are to issue for know edge violations, the statutory civil
noney penalties for know edge violations range froma m ni nrum of $250 to
a maxi num of $10, 000 per unauthorized alien. Wthin that spread are three
cl asses of penalties ($250 to $2,000, $2,000 to $5,000, and $3,000 to
$10,000) which are based on whether the enpoyer has any outstanding
orders against it for violating IRCA. 8 1324a(e)(4). As previously
nmentioned, the statute provides crinminal penalties for “~“pattern or
practice'' violations. 8 USC 1324a(f).

Labeling verification violations as "~ paperwork'' infractions,
Congress provided for a civil noney penalty only, with a range of $100
to $1,000. In setting the anount of the penalty, the ALJ is to consider
five statutory factors. 8 1324a(e)(5). The only violations alleged in our
case are those of verification, or paperworKk.

Not involved in this case, but worthy of nention, is the fact that
Section 102 of IRCA 8 USC 1324b (Section 274B of the Act), prohibits
unfair imrmgration-related enploynent practices which are based on
national origin or citizenship status.” W are not concerned here with
t hose Section 102 cases.

The Attorney Ceneral is the head of the Departnent of Justice (DAQJ).
8 USC 503. Once of the several separate offices, divisions, bureaus, and
units within the DQJ is the Inmmgration and Naturalization Services
(INS). 8 USC 1551; 28 CFR 0.1, 0.105.% To achieve conpliance with | RCA s
Section 101 requirenents, Congress provided for investigation and
enforcenent by the Attorney General. 8 USC 1324a(e). The Attorney Genera
assigned that duty to the Conm ssioner of the INS. ?® 8 CFR 100. 2.
| nvestigation and

"See Kobdi sh, The Frank Anendnment To The Imm gration Reform And Control Act O
1986-- A Labyrinth For Labor Law Litigators, 4 SwJ 667 (No. 2, June 1987).

8 n 1882 Congress vested adninistration of our first general imiigration lawin
the Secretary of the Treasury. In 1895 Congress created the Bureau of Inmigration (in
the Treasury Department). Followi ng other changes, the Bureau, in 1913, was
transferred to the newy created Departnent of Labor. In 1933 it received its current
title under a Commi ssioner. In 1940 the INS was transferred to the DQJ. See the
Hi storical Note to 8 USCA 1551.

9The Conmi ssioner is appointed by the President with the advice and consent of
the Senate. 8 USC 1552. \Wen the office was created in 1891, the statutory title was
Superintendent of Immgration. See H storical Note, id.
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enforcenent procedures for |IRCA' s enpl oyer sanctions cases are descri bed
at 8 CFR 274a. 9.

If an investigation determines that a violation has occurred, an INS
district director, or his designee, serves on the enployer a notice of
intent to fine (NIF). 8 CFR 274.9(b), (c).° At that point the enployer
may conply, or settle with the district office of the INS. (Qur case
arises in the EIl Paso district of the INS s Southern Region. 8 CFR
100. 4.)

If there is no settlenent at the NF stage, the enployer nust
request a hearing before an admnistrative |aw judge (ALJ) to avoid the
Nl F's becomng final. 8 USC 1324a(e)(3)(A), (B); 8 CFR 274a.9(d). Wen
a request for hearing has been nade, a district director of the INS nust
initiate the steps which lead to a formal hearing before an ALJ. Congress
provided that ALJs wll conduct such hearings in accordance with the
Adm nistrative Procedure Act (APA). 8 USC 1324a(e)(3); Mester at 763. The
adj udicatory process is initiated when the INS files a conplaint, a
formal docunment, with the Ofice of the Chief Adninistrative Hearing
Oficer (OCAHO. 28 CFR 68.1 and 68.2(e). Although filing of the
conplaint initiates a formal proceeding, 28 CFR 68.2(e), (g), the fornal
stage of a case actually does not begin (the tine deadlines do not start)
until the OCAHO serves the original conplaint on the respondent enpl oyer.
28 CFR 68.3(b), (d). The regulations governing the formal proceeding
before an ALJ have been issued by the Attorney General as 28 CFR Part 68.

Section 101(a)(2) of IRCA directed the Attorney General to issue
interim regul ati ons governing proceedings. The Attorney GCeneral issued
an interimPart 68 on Novenber 24, 1987, 52 Federal Register 44971 (No.
226, Nov. 24, 1987). The final version of Part 68, effective Novenber 24,
1989, appears at 54 Federal Register 48593 (No. 225, Nov. 24, 1989). The
final version renunbered sonme of the sections of Part 68 and nodified the
provi sions of sone sections. Unless otherwi se indicated, the Part 68
sections cited in this decision are those contained in the Novenber 1989
final rule.

As | have described, the INS is the Attorney Ceneral's enforcenent
and prosecuting armfor enpl oyer sanctions cases. As to these cases, the
Attorney General's adjudicatory arm consists of the ALJs, 8 USC
1324a(e)(3), and the Attorney General's reviewing official, 8 USC
1324a(e)(6). By the Attorney GCeneral's delegation, that reviewng
official is the Chief Adnministrative Hearing Oficer

OThe NIF procedure was not activated until there first was a 6-nmonth public
information period followed by a citation, or warning, period of June 1, 1987 through
May 31, 1988. Mester at 763; 8 CFR 274.a9(c).
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(CAHO. 8 CFR 0.118; 28 CFR 68.51(a). The Ofice of the Chief
Adm nistrative Hearing Oficer (OCAHO is part of the Executive Ofice
for Immigration Review (EAOR), an unbrella agency which houses, in
addition to the OCAHO two other units: (1) the Board of Imrgration
Appeal s and (2) the Ofice of the Chief Inmigration Judge. 8 CFR 3.0; 28
CFR 0. 115. By statutory conmmand, appeals fromthe CAHO do not go to EQ R,
but to a circuit court. 8 USC 1324a(e)(6); 28 CFR 68.51(a)(2).

Thus, the enforcenent-prosecuting function resides with the INS,
whereas the adjudicatory function operates in a separate office of the
DQJ. Moreover, the functions in these enployer sanctions cases do not
overlap and are situated in separate arns, so to speak, of the Attorney
General . 1!

Not only are the functions of INS and OCAHO separated, as | ust
described, but also the ALJs are thenselves independent triers of fact
by virtue of the APA, as Congress mandated at 8 USC 1324a(e)(3)(B). Aside
from the three permanent ALJs now enployed by OCAHO, other agencies,
principally the National Labor Relations Board (NLRB), tenporarily | oan
ALJs to OCAHO to preside over | RCA cases. The | oans are arranged through
the Governnent's O fice of Personnel Managenent (OPM. 8 USC 3344; 5 CFR
930.213. | am one of the several NLRB judges currently loaned on a
tenporary or intermttent basis to the OCAHO

I11. STATEMENT OF THE CASE

On Novenber 2, 1988 Conplainant, the Imrigration and Naturalization
Service (INS), filed a conplaint (8 USC 1324a Proceeding) with the Ofice
of the Chief Admnistrative Hearing Oficer (OCAHO against Janmes Arnold,
Individually and d/b/a Fiesta/Bonanza Mtors (Respondent or Arnold).
OCAHO docketed the conplaint as Case No. 88100172 and served it, with a
noti ce of hearing dated Novenber 16, 1988, on Respondent. On Novenber

HThe foregoing description applies only to | RCA's section 101 cases (" " enpl oyer
sanctions'') codified at 8 USC 1324a. I RCA's Section 102 cases (the antidiscrimnation
section, codified at 8 USC 13234b) provides for a substantially different arrangenent.
Section 102 creates the position of Special Counsel within the DQJ. Appointed by the
President, by and with the advice and consent of the Senate, 8 USC 1324b(c)(1), it is
the Special Counsel, and not the INS, who investigates and prosecutes conplaints of
di scrimnation. 8 USC 1324b(c)(2). If the Special Counsel declines to prosecute on a
charge by a person, the charging party nay file a conplaint on his own behalf as a
private action. 8 USC 1324b(d)(2). In either case, Section 102 conplaints are
litigated before ALJs. Contrary to the procedure in enployer sanctions cases with the
OCAHO being the first step in the process of an appeal, in Section 102 cases appeal s
froman ALJ's decision go straight to a circuit court. 8 USC 1324b(i).
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25, 1988 Respondent, by counsel, filed his answer (service dated Novenber
22, 1988) to the Conplaint.

On Decenber 8, 1988 Conpl ai nant I NS served on Respondent Arnold (by
mailing to Respondent's counsel) a set of witten interrogatories
(pursuant to interim28 CFR 68.15) and a request for adm ssions (pursuant
tointerim28 CFR 68.17). The interrogatories are 47 in nunber, with sone
containing subsets. The request for admssions sought 23 nunbered
adm ssions. On January 4, 1989 Arnold objected and noved for a protective
order. Conpl ai nant countered on January 18, 1989. By order dated January
19, 1989 | postponed indefinitely the hearing date in this case.

On February 6, 1989 | denied Arnold's notion in its entirety. In so
doing, | granted Arnold 10 days in which to nail an appeal to the CAHO
If Arnold failed to file an appeal, | ordered that he serve his responses
to Conpl ai nant's Decenber 8, 1988 di scovery requests within 21 days from
the date of that order. Arnold did appeal, but by letter ruling dated
March 8, 1989 the CAHO declined to grant Arnold' s appeal on deternining
that ~"a review of this interlocutory order is not called for in this
i nstance. "'

When the CAHO declined to consider Arnold's appeal, the 21-day
response tine was triggered. Thus, Arnold had until Monday April 3, 1989
to serve his response--21 days plus the 5-day grace period granted by
then 28 CFR 68.5(d)(2). Arnold failed to file any responses. On April 7,
1989 the Conpl ai nant again noved that its requested admi ssions be deened
as admitted and that Arnold be conpelled to answer the (47)
i nterrogatories.

Arnold having failed to conply with nmy order of February 6, 1989,
on May 9, 1989 | deened as admitted each of Conplainant's Decenber 8
1988 requested adnmissions (23 in nunber). | also ordered Respondent
Arnold to answer Conplainant's Decenber 8, 1988 interrogatories wthin
14 days. 28 CFR 68.19(a) (now 28 CFR 68.21(a)). Respondent's deadline for
mai | i ng his responses was Tuesday, May 30, 1988 (14 days plus 5-day grace
granted for nailing.

By notion dated June 28, 1989 the Conpl ai nant requested that | infer
and conclude that Arnold's (potential) answers to the Conplainant's 47
interrogatories of Decenber 8, 1988 woul d have been adverse to the Arnold
if the answers had been filed. Under the interimrules, 28 CFR 68.7(b)
and 68.5(d)(2), Arnold had 15 days (10 days plus a 5-day grace period)
in which to answer the Conplainant's notion. Respondent Arnold failed to
file an answer to the notion, and failed to conply with ny May 9, 1989
order conpelling him to answer the Conplainant's Decenber 8, 1988
interrogatories. Accordingly, by order dated July 31, 1989 | granted
Conmplainant's notion and | inferred and concluded that Arnold's answers
to Com
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pl ai nant's Decenber 8, 1988 interrogatories (47 in nunber), if such
answers had been filed, would have been adverse to Respondent. 28 CFR
68.19(c) (1), now 28 CFR 21(c)(1).

On Septenber 8, 1989 the INS served on Arnold "~ Conplainant's Mtion
For Summary Deci si on And Reasonabl e Expenses'' (MSD) pursuant to 28 CFR
68.36. As part of the reasonable expenses it seeks to recover, the INS
requests that it be awarded a reasonable attorney's fee. Although Arnold
had until Mbnday, Septenber 25, 1989, in which to serve an opposition,
he did not do so and has not filed one.

By order dated Cctober 4, 1989 | directed Arnold to show cause on
or before Cctober 23, 1989:

1. Wiy | should not inpose sanctions in this case on him or on his attorney, David
W Chew, or on both, under:

(a) Rule 11, FRCP;
(b) Rule 37(b), FRCP; and

2. Wiy | should not direct a hearing under Rule 37(a), FRCP.

In nmy COctober 4 show cause order | also directed the INS to
suppl enent, by Cctober 23, 1989, its notion with affidavits listing the
indirect costs to the Governnment. (Conplainant's original notion

submtted affidavits covering only its direct costs for the hourly rates,
apparently per the CGovernnent's General Schedule, of its attorney and
legal clerk.) | further directed the INS to supplenent its notion by
proposing what it contends a reasonable sanction (in addition to
reasonabl e expenses) would be under Rule 11, RFCP. The date of Cctober
23, 1989 was extended 5 days by operation of law by interim 28 CFR
68.5(d)(2), to Saturday, OCctober 28 and by operation of |aw again,
interim 28 CFR 68.5(a), to yield a service due date of Mbnday, OCctober
30, 1989. By service date of OCctober 19, 1989, the INS filed a
suppl enental affidavit detailing its indirect expenses, and a cover
| etter proposing that sanctions be in an anount double the Conplainant's
costs. As wth its affidavits attached to its ©MSD, the supplenental
affidavit actually is an unsworn decl arati on under penalty of perjury as
aut hori zed by 28 USC 1746.

By service date of Cctober 23, 1989, Respondent's counsel filed a
2-paragraph "~ TAttorney's Response To Oder To Show Cause.'' The two
par agr aphs read:

1. Since Respondent has refused, ignored or neglected to respond to the O dered
Di scovery, the Respondent's attorney has no basis to oppose the Conplainant's
Motion for Summary Deci si on and Reasonabl e Expenses.

2. Wiile not opposing the fees of M. Sins it does appear that inordinate hours are
attributed to this case. For exanple, the interrogatories and adm ssi ons proposed
are basically boiler plate fromwhich the service routinely propounds.
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Al though the INS affidavits report actual costs, the question of
reasonable attorney's fees as sanctions is nore akin to a narket-based
concept, plus other factors. See, for exanple, the ABA s Standards and
Guidelines for Practice Under Rule 11 of the Federal Rules of G vil
Procedure, reprinted at 121 F.R D. 101, 126 (Cct. 1988). A reasonable
attorney's fee may be nore, or less, than the actual cost. Thomas v.
Capital Sec. Services, 836 F.2d 866, 879 (5th Cir. 1988). Rather than
delaying ny decision in order to direct the attorneys to subnit
affidavits respecting the customary charges by attorneys in El Paso for

work of this nature, | shall proceed on the basis of the record before
me. | note that the customary fee rate would likely be at |east $100 an
hour .

An ALJ may enter summary decision for a party if the pleadings,
affidavits, material obtained by discovery or otherwise, or natters
officially noticed show that there is no genuine issue as to any materi al
fact and that a party is entitled to summary decision. 28 CFR 68.36(c).

V. FINDINGS OF FACT
A. The Viol ations
1. Incorporating a notice of intent to fine (NIF) personally served
on Arnold by an INS special agent on August 30, 1988, the Novenber 2,
1988 conpl aint alleges that Respondent Arnold committed 10 viol ati ons of
t he VERI FI CATION provisions of the Inmigration and Nationality Act (the
Act), Section 274A(a)(1)(B) [8 USC 1324a(a)(1)(B)].

Section 274A(a)(1)(B) [8 USC 1324a(a)(1)(B)] mmkes it unlawful to
hire an individual for enploynent in the United States wi thout conplying
with the VERIFI CATION requirenents (on Form 1-9) of 8 USC 1324a(b), as
i mpl erented by the regulations of the Attorney General at 8 CFR 274a. 2.
Section 274A(b)(3) [8 USC 1324(b)(3)] of the Act requires the enployer
or referring entity to retain, for a specified period, the verification
form (Form1-9) and nmake it available for inspection by officers of the
INS or the Departnent of Labor. The regulation covering retention by the
enpl oyer and inspections by the INS appears at 8 CFR 274a. 2(b) (2).

2. In its conplaint the INS asserts that it seeks the relief
specified in the NNF. The NIF warns that the INS will seek an order
requiring Respondent Arnold to pay a civil noney penalty totaling $5, 250
for the 10 alleged VERI FICATION violations. The requested penalty
consists of 9 alleged untinely conpletions of 1-9 forns at $500 each and
1 alleged no 1-9 formor non production of 1-9 form pertaining to Jesus
Loya Fabela, for $750.
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3. To establish the alleged violations, Conplainant's Septenber 8,
1989 notion of summary decision (MSD) attaches copies of, and relies on
Conpl ai nant's Decenber 8, 1988 interrogatories (47 in nunber), Decenber
8, 1988 requested adm ssions (23 in nunber), and ny orders of May 9, 1989
(deening as admitted the 23 requested adm ssions) and July 31, 1989
(inferring and concluding that Arnold's answers to the interrogatories
woul d have been adverse to Arnold). The deened adm ssions establish that
agents of the US. Border Patrol conducted an education visit at
Respondent's prenises on June 20, 1988 and, 10 days later on June 30,
1988, an inspection of Respondent's |-9 forns.

4, Based on ny orders of May 9, 1989 and July 31, 1989, deem ng and
inferring as described in finding of fact 3, | find that Respondent
Arnold commtted the 10 VERI FICATION violations as alleged in the

conplaint. Summarizing by category, Respondent Arnold had obtained

untinely conpletions of 1-9 forns respecting nine enployees and failed
to produce, on request, a conpleted 1-9 form for one enployee, as
foll ows:
Untinely conpletion of 1-9 |--9 not produced

Angel Al varez Jesus Loya Fabel a

Armando Astorga

Nora | sel a Barquin

Ni col as Quiterrez Escal ante
Roberto Ricardo Flores

Al fonso Gonez

Jesus Lira

Ri cardo Al nengor Mgjia
Mario A. Otega

5. There is sone question respecting the nanes of two individuals.
Angel Alvarez is shown as Angel Alarez in the top information section of
the 1-9 form (Exhibit K to deened admi ssion A 11), but as Angel Alvarez
in the certification section at the bottomof the 1-9. H's signature is
illegible. Elsewhere the nane is listed as Angel Alvarez on a 2-page INS
form (obviously conpleted during the special agent's June 30, 1988
i nspection) listing the names of enployees, their dates of hire and/or
termnation dates (Exhibit B to deened admission A 2) verified by Mario
Ortega, Respondent's accountant. In the interrogatories (2.e) the nane
of Angel Alvarez is listed. A though the nanes are probably that of one
person, Angel Alvarez, | need not decide, for the evidence establishes
that at |east one of the workers is Angel Alvarez.

6. The second name in question is that of Jesus Loya Fabela.
Al t hough the NIF uses that nane (NIF at 7), as does interrogatory 2(j),

no underlying docunent does. The only underlying record which perhaps
nanes himis Respondent's June 30, 1988 enpl oyee
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list nam ng enpl oyee Jesus Loya (third nane), showing no date of hire and
a termnation date of June 20, 1988. | note that the June 20, 1988
term nation date coincides with the educational visit conducted by U S.
Border Patrol agents on the sane date. Apparently that coincidence is the
unstated basis for the INS s contention (MSD at unnunbered page 4) that
there is " “strong evidence that Jesus Loya Fabela'' was an unauthorized
alien. That inference seens reasonable given the nature of the
educational visit and the enpl oyee's departure that sane day.

In any event, the only docunents giving the nanme of Jesus Loya
Fabel a are those of the INS, beginning with the NIF and carrying over to
the Decenber 8, 1988 interrogatories (number 2.j) and requested (now
deened) admissions (nunber 3.23). As with Angel Alvarez, | need not pause
to consider whether Jesus Loya Fabela is the sane person as Jesus Loya,
for the inferred interrogatories and deened adnissions establish the
rel evant facts as to Jesus Loya Fabel a.

7. The inferred answers and deened adm ssions establish that each
of the 10 enployees listed in the NNF and in finding of fact 4 was hired
after Novenber 6, 1986. Although exenptions are an affirmative defense,
| further find that the inferred answers and deened adni ssions establish
that none of the 10 enpl oyees was exenpt fromthe provisions of the Act.

8. Based on the preceding findings, | further find that there is no
genui ne issue as to any material fact.

B. The Civil ©Money Penalty

1. The five statutory factors

Turning now to the issue of the civil noney penalty of $5250 sought
by the INS, | nust consider the five factors set forth in the statute
8 USC 1324a(e)(5):

si ze of the business

good faith of the enployer

seriousness of the violation

whet her the individual was an unaut hori zed alien, and
hi story of previous violations.

grwONE

a. Size. Arnold enploys about 10 enployees at any one tine. The
evidence fails to show the dollar value of Arnold's sales or profits
generated by his business which, it appears, pertains to notors or notor
vehicles. | find Arnold's business to be relatively small in size.

b. Good faith. The |-9 forns for the 10 enpl oyees working for Arnold
on June 30, 1988, the date of the investigative inspection by
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U S. Border Patrol Agents, had been prepared or executed on either June
27 or 30, 1988 (deened adnissions B.18 and 19). It was on June 27, 1988
that a notice of inspection (for June 30) was hand delivered to Arnold
(deened admissions A1 and B.19). O those 10 current enployees, 5 were
hired in April 1988, one in My 1988, one (Jesus Lira) on June 24, 1988
(with his -9 form Exhibit L to deemed admi ssion A 12, not conpleted
until June 30, 1988), and 2 several years earlier. Arnold's failure to
conplete the 1-9 forns before the June 20, 1988 educational visit nmay not
show bad faith, in light of the newness of the statutory requirenents.
But his failure to do so i Mmediately after the educational visit, and not

until the June 27 notice of inspection was served, establishes a
presunption that he was indifferent to the will of Congress until faced
with the notice of an investigation. | find Arnold failed to make a good

faith effort to conmply with the Act before June 27, 1988.

c. Seriousness. The fact that an enployer fails to conplete a Form
| -9 increases the possibility that an unauthorized worker nmay have been
hired, and thereby retai ned. Wien an enpl oyer fails to present on request

a Form |-9 for inspection, a presunption is raised that no -9 was
prepared. That failure to prepare an 1-9 clearly increases the
possibility that an unauthorized worker mght be hired. The result is
that the intent of the law is undermned. In this case | have found,

based on a reasonable inference, that Jesus Loya Fabela was an
unaut hori zed worker on Arnold's payroll for an undeternined period endi ng
with the June 20, 1988 visit to Arnold' s business by U S. Boarder Patrol
agents. In light of these facts, | find that Respondent's violations were
serious.

d. Wiether unauthorized aliens. As just noted, | have found that
Jesus Loya Fabel a was an unauthorized alien

e. Hstory of previous violations. Arnold has no history of previous
viol ations of the Act.

Under the statute, 8 USC 1324a(e)(5), the range of civil nopney
penalties for paperwork violations is fromnot |ess than $100 to not nore
than $1, 000 respecting each worker as to whom a violation occurred.

2. Cvil noney penalty of $5250 appropriate

After considering the five statutory factors, | find that the $5, 250
civil noney penalty the INS seeks ($500 for each of nine violations and
$750 for the tenth violation pertaining to Jesus Loya Fabela) is well
within the range of an appropriate penalty.
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V. SANCTI ONS OF REASONABLE EXPENSES, ATTORNEY' S FEES

A. General Authority

Conpl ainant's notion that | inpose sanctions of reasonabl e expenses,
including attorney's fees, under Rules 11 and 37, FRCP, nust now be
consi dered. The first question is whether an ALJ has authority to inpose
sanctions under those rul es.

Under the Administrative Procedure Act (APA), a federal agency's
authority to inpose sanctions depends on the agency's enabling
| egislation. 5 USC 558(b); Stein, Mtchell, and Mezines, 5 Administrative
Law 42-3 (Matthew Bender, 1988). As already discussed, |RCA provides for
a range of civil noney penalties for Section 101 violations, and crimna
penalties for pattern or practice violations. The sanctions | discuss in
this section, however, are different from the civil nbney penalties
Congress prescribed at 8 USC 1324a(e) (4) and (5). The sanctions |
consider here flow from regulation of the litigation initiated under
| RCA.

The search therefore nobves to a consideration of the authority
conferred for regulations. At Section 101(a)(2) of |IRCA  Congress
provided that the Attorney General shall issue " “such regulations as may
be necessary in order to inplenent this section.''?!? Respecting enpowering
provisions that a federal agency may nake such rules and regul ations " "as
may be necessary to carry out the provisions of this Act,'' the Suprene
Court has held that the validity of a regulation promrul gated thereunder

will be sustained so long as it is reasonably related to the purposes of
the enabling legislation. Murning v. Famly Publications Service, 411
US 356, 93 S. Ct. 1652, 1660, 36 L. Ed. 2d 318 (1973). | now turn to

the Attorney General's regul ations.

The regul ati on governing | RCA proceedings is 28 CFR Part 68. Section
68.1 states that the FRCP shall be used as a general guideline in any
situation not provided for or controlled by Part 68 (or by any statute,
executive order, or regulation). Part 68 does not contain express
counterparts to either Rule 11 (sanctions portion) or to final provision
of Rule 37(b)(2), FRCP. In relevant part, Rule 11, FRCP, provides:

The signature of an attorney or party constitutes a certificate by the signer that
the signer has read the pleading, notion, or other paper; that to the best of the
signer's know edge, infornmation, and belief forned after reasonable inquiry it is
wel | grounded in fact and is warranted by existing law or a good faith argunent for
the extension, nodification, or reversal of existing law, and that it is not inter-

2ps with the grandf at her provision, the codification relegates this provision
to a note following 8 USC 1324a(n)(4)(d).
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posed for any inproper purpose, such as to harass or to cause unnecessary delay or

needl ess increase in the cost of litigation. . . . If a pleading, notion, or other
paper is signed in violation of this rule, the court, upon notion or upon its own
initiative, shall inpose upon the person who signed it, a represented party, or

bot h, an appropriate sanction, which may include an order to pay to the other party
or parties the amobunt of the reasonabl e expenses incurred because of the filing of
the pleading, notion, or other paper, including a reasonable attorney's fee.

After enunerating exanpl es of sanctions which a court nay inpose for
a party's failure to obey an order providing for or permtting discovery,
Rul e 37(b)(2) concludes with the foll owi ng provision:

In lieu of any of the foregoing orders or in addition thereto, the court shall
require the party failing to obey the order or the attorney advising that party or
both to pay the reasonable expenses, including attorney's fees, caused by the
failure, unless the court finds that the failure was substantially justified or
that other circunstances nmake an award of expenses unjust.

Certain sanctions are expressly authorized at 28 CFR 68.21. The
title of that section reads:

Sec. 68.21. Motion to conpel response to discovery; sanctions

The first half of the title, and generally the entire section, focuses
on discovery. Nevertheless, subsection 68.21(c) contains |anguage
referring to “~“any other order'' as follows (enphasis added):

(c) If a party or an officer or agent of a party fails to conply with an order,
including, but not limted to, an order for the taking of a deposition, the
production of documents, or the answering of interrogatories, or responding to [a]
request for admissions, or any other order of the Administrative Law Judge, the
Adm ni strative Law Judge, for the purposes of permitting resolution of the relevant
i ssues and disposition of the proceeding w thout unnecessary delay despite such
failure, make take such action in regard thereto as is just, including but not
limted to the followi ng .

The exanpl es thereafter listed in subsection 68.21(c) include orders
by which the ALJ nmay draw adverse inferences, deem matters in question
adverse to the non-conplying party, bar offers of evidence, or render a
decision in the case against the non-conplying party. Inposition of a
reasonabl e expense sanction is not specifically included, nor is a Rule
11 penalty-type sanction expressly listed. As just quoted, the preanble
states that the AL)'s options are not limted to the exanples I|isted.

The preanble |anguage granting the ALJ such other options as are
“just'' states that the options are "~ “for the purposes of pernmitting
resolution of the relevant issues and disposition of the proceeding
Wi t hout unnecessary del ay despite'' the nonconplying party's conduct. The
guestions here are whether the reasonabl e expense options of Rules 11 or
37, FRCP, are calculated to serve the quoted purpose | anguage and, if so,
whet her those optional sanctions are

~
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““reasonably related to the purposes of the enabling legislation.'' |
find the answer to be yes to both questions.

The concept enbodied in the sanctions provisions of the Federal
Rul es of Civil Procedure is that the possibility of nobnetary sanctions
adds a strong incentive, even a conpelling one, to persuade parties, and
their attorneys, to conply with the regulations, with their discovery
responsibilities, and with the judge's orders. See Thonmas v. Capital Sec.
Services, 836 F.2d 866 (5th Cir. 1988). |ndeed, the Suprene Court hol ds
that Rule 37 sanctions nmust be applied diligently both to penalize those
whose conduct so warrants, and to deter those who might be tenpted to
such conduct in the absence of such a deterrent. Roadway Express v.
Piper, 447 U S.C 752, 100 S. C. 2455, 2463, 65 L.Ed.2d 488 (1980)
gquoting from National Hockey League v. Metropolitan Hockey Cub, 427
US C 639, 96 S.Ct. 2778, 2781, 49 L.Ed.2d 747 (1976). Authorizing ALJs
to order civil noney sanctions as under Rules 11 and 37, FRCP
necessarily advances the Attorney GCeneral's stated goals of resolving
rel evant issues and di sposing of cases w thout undue del ay.

As | RCA proceedi ngs enpl oy essentially the sanme discovery rules as
apply in cases litigated before United States District Judges, |RCA
litigation produces sonme of the sane abuses as those which occur in
federal district court cases. Because of its growing concern over the
m suse and abuse of the litigation process in the federal court system
Congress, in 1983, anended FRCP 11 to reduce the reluctance of courts to
i npose sanctions. Thomas, id. Setting the circuit's standards under FRCP
11 for preventing abuse and deterring future abuse was the Fifth
Circuit's goal in Thomas.

As with judges in federal district court cases, ALJs in | RCA cases
are confronted with discovery disputes and questions of abuse of the
litigation process. Authority to inpose sanctions of reasonabl e expenses,
including attorney's fees, plus Rule 1l1-type civil nobney sanctions, is
particularly calculated to achieve the Attorney GCeneral's goals as
expressed in subsection 68.21(c). Such authority assists federal district

judges in controlling the cases before them It |ikewise will assist ALJs
in | RCA cases. As the Suprene Court itself has asserted, the role of the
ALJ is "~ “functionally conparable'' to that of an Article IIl judge. Butz

v. Econonou, 438 U.S. 478, 98 S.Ct. 2894, 2914, 57L.Ed.2d 895 (1978).

Mor eover, such sanctions authority for ALJs, when rationally related
to IRCA's schene of civil noney penalties, not only advances the goals
of the Attorney GCeneral, as described in subsection 68.21(c), but also
is ““reasonably related to the purposes of the ena-
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bling legislation'' by being calculated to assist in disposing of |RCA
cases.

If ALJs did not have authority to inpose such sanctions, that |ack
woul d severely hanper the ability of ALJs to enforce conpliance with
| RCA. Thus, even when, as a sanction under 28 CFR 68.21(c)(5), the ALJ
renders a deci sion agai nst a non-conplying party, the civil nobney penalty
woul d not exceed the greater of (1) that sought by the INS or (2) the
statutory maximumif the ALJ determined the statutory nmaximumto be the
appropriate penalty. Thus, none of the |listed exanples of sanctions would
operate as an additional nonetary incentive or restore even a neasure of

recovery to the noving party for its reasonable expenses, including
attorney's fees. (Wen the Governnment is successful as the noving party,
it is the taxpayers who wll receive a neasure of reinbursenent.)

Recognition of an ALJ's authority to inpose such sanctions increases an
ALJ's ability to control abuse of the litigation process and to dispose
of cases quickly.®

Furt hernpore, sanctions other than or in addition to reasonable
expenses, including attorney's fees, my well be appropriate--and
persuasive. Sanctions may include, for exanple, conpulsory |egal
education "~ “or other neasures appropriate to the circunstances.'' Thomas,
836 F.2d 866 at 878. Nunerous options cone to mnd, including, for
exanple, requiring an offending attorney to publish, in his local and
state bar journals and city newspapers, a public apology for abusing the
litigation process and promising not to do it again. |nnovative sanctions
such as that would deter future violations. Indeed, in nany cases
circunstances may indicate that sanctions should be inposed on the
attorney rather than his client. Unless Part 68 is read to authorize the
i mposition of sanctions on an offending attorney, such as is available
under Rules 11, 16, 26, 30, and 37, FRCP, then ALJs will be unable to
control litigation abuse. Such as unfavorable result is inconsistent with
t he goal s of Congress and the Attorney GCeneral

Successful managenent of cases depends largely on ALJs having
authority to control abuse of the litigation process. That abuse fre-

Bin speci fied circunmstances under the Equal Access To Justice Act (EAJA), 5 USC
504, civil defendants of limted net worth may recover their costs and attorney's fees
(up to $75 an hour) fromthe Government. See, for exanple, 28 CFR Part 24. EAJA's
purpose is to encourage and assist citizens of limted neans to resist unreasonable
governnental actions. EAJA relates to penalizing the Government for wongly deciding
to proceed or to continue with litigation against the civil defendant. In contrast,
Rul e 11 and 37 pertain to abuse of the litigation process, and sanctions can be
i nposed on both parties and their attorneys for their nisconduct. The two concepts
(EAJA and FRCP sanctions) address different problens.
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guently occurs before there is an order directing or precluding specific
actions. (And creative abusers, after conplying with one order, can
sinply shift the focus of their msconduct to matters not clearly covered
by the order, leaving the I RCA ALJ funming, frustrated, and inpotent.) If
Ranbo litigators are to be contained and controlled in | RCA proceedi ngs,
ALJs nust have authority to inpose sanctions under Rules 11 and 37(a)(4)
for abuse which precedes an order. Any interpretation of Part 68 denying
AlLJs that authority sinply will allowthe " “gunslingers'' to control |RCA
cases to the point that trials are postponed indefinitely while inpotent
ALJs fire order after order at ninble Ranbos who, dodgi ng the bl anks,
bl ast their opponents with abuse from ever new positions.!* Rather than
have enpl oyer sanctions cases reduced to such a wild west circus (and an
expensive one for the taxpayers), the taxpayers would be better served
by elimnating formal pretrial discovery altogether. The National Labor
Rel ati ons Board has no formal pretrial discovery,? and the NLRB is able
to operate efficiently and econonically largely because it does not have
formal pretrial discovery. As ALJs in |IRCA cases nust preside over
full-discovery litigation, it follows that Congress and the Attorney
Ceneral nust have intended that ALJs have the full sanctions authority
necessary to control that litigation

Because the role of ALJs is "~ functionally conparable'' to that of
Article |1l judges, because sanctions authority will advance the goals
of the Attorney General as set forth in subsection 68.21(c), and because
Rule 11 and Rule 37 sanctions authority is "““reasonably related to the
purposes of the enabling legislation'' by being calculated to assist in
efficiently disposing of | RCA cases, | conclude that the |anguage of 28
CFR 68.21(c) pernits an ALJ to inpose the sanction of reasonable
expenses, including attorney's fees, to the extent the ALJ's order is
“Tjust.'!

| also conclude, for the sane reasons, that the |anguage of 28 CFR
68.21(c), inlight of 28 CFR 68.1 and an ALJ's general powers, authorizes
an ALJ to inpose the sanctions of reasonable expenses (including
attorney's fees), plus an additional civil nobnetary sanction, for conduct
proscribed by Rule 11, FRCP

4 do not cl assify the conduct of Respondent's counsel here as "~ Ranbo'' or

“‘gunslinger'' tactics. Attorney Chew s conduct, and that of Arnold, in failing to
comply with discovery orders, and in filing a general denial, was sinply inproper.

Bpecenber 12, 282 NLRB 475 fn. 1 (1986); Flite Chief, 258 NLRB 1124, 1125
(1981), affd. mem 696 F.2d 1003 (9th Cir. 1982); Mrris, 2 The Devel opi ng Labor Law
1625 (2d ed. 1983); MGuiness & Norris, How To Take A Case Before The NLRB, 359, 386
(5th ed., BNA, 1986).
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An additional question arises respecting FRCP 11, however. This is
so because it can be argued that the sanctions authority of 28 CFR
68.21(c) applies only to discovery abuse and not to other abuses of the
litigation process. As | have nentioned, section 68.21 generally focuses
on discovery orders. Neverthel ess, subsection 68.21(c) refers to " “any

ot her order . . ., as | have discussed, and it appears that such
| anguage is not limted to discovery.

But even if the “~“any other order'' phrase nust be viewed as
applying only to discovery orders, | nevertheless would conclude that an
ALJ has the option available of a civil npbney sanction under FRCP 11
ALJs are given broad general powers under 28 CFR 68.26. The Attorney
Ceneral provides there as follows:

(a) Ceneral powers. In any proceeding under this part, the Adm nistrative Law Judge
shall have all powers necessary to the conduct of fair and inpartial hearings,
including, but not limted to, the foll ow ng:

(8) Where applicable, take any appropriate action authorized by the Rules of Gvil
Procedure for the United States District Courts .

Al though 28 CFR 68.26(b) provides for court enforcenent when
remedies are requested for certain msconduct, | understand that
provision to pertain to request for court orders sought to provide the
basis for possible contenpt action, as for failure to honor subpenas.
Thus, an ALJ nmay exclude disorderly parties and attorneys froma hearing,
28 CFR 68.33(b), but punishnment for contenpt, as | read Part 68, would
have to be by court order after application per 28 CFR 68.26(b). No doubt
the regul ation seeks to inplenent 8 USC 1324a(e)(2) respecting contumacy
or refusal to obey a subpena

Based on this analysis, | conclude that part 68 authorizes ALJs to
apply sanctions under FRCP 11 in appropriate circunstances.

B. Rule 11 and Arnold's General Denial Answer
1. Prelininary facts

As the INS observes in its MSD (fifth page), Respondent Arnold (by
the law firm of Douglass & Chew, by David W Chew) answered the conpl ai nt
with a general denial. (Arnold actually addressed his denial to the
all egations of the NIF.) The interim regulation, 28 CFR 68.6 (c)(1)
specified that an answer, if denying the conplaint's allegations, shal
deny each allegation, and any allegation not expressly denied shall be
deened to be adnmitted. The final rule, renunbered as section 68.8(c)(1),
reads the sane.

By filing only a general denial, Respondent Arnold thereby deni ed:
(1) conplaint paragraph 1 alleging jurisdiction under 8 USC 1324a; (2)
conpl aint paragraph 2 alleging that the NIF (attached as an exhibit to
the conplaint) was served on Arnold on August 30, 1988; and (3) conpl ai nt
par agraph 2 (second sentence)
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al l eging that Respondent had tinely requested a hearing (before an ALJ).
The truth of the first allegation was self evident and Arnold had
personal know edge of the second (because of personal service of the NI F)
and third (because the request for hearing was by the firm of Dougl ass
& Chew, by David W Chew) allegations.

David W Chew, for Douglass & Chew, signed Arnold's answer. Earlier
I quoted at length from FRCP 11. The portion relevant here bears
repeating. It provides that the signature of an attorney:

"“constitutes a certificate by the signer that the signer has read the pleading,
nmotion, or other paper; that to the best of the signer's know eged, information and

belief formed after reasonable inquiry it is well grounded in fact. . . . If a
pl eading, notion, or other paper is signed in violation of this rule, the court,
upon motion or upon its own initiative, shall inmpose upon the person who signed it,

a represented party, or both, an appropriate sanction, which may include an order
to pay to the other party or parties the anbunt of the reasonabl e expenses incurred
because of the filing of the pleading, motion, or other paper, including a
reasonabl e attorney's fee."'

2. Rule 11 violated

| find that Arnold s Novenber 22, 1988 answer was signed by attorney
David W Chew in violation of Rule 11, FRCP, because both Arnold and
attorney Chew obviously knew that a general denial of conplaint
paragraphs 1 and 2 was not well grounded in fact.

Al though Arnold's general denial answer was inproper, at no point
did the INS nmove to have Arnold's answer stricken. The itenms denied were
easily proved. Any additional expense incurred by the INS respecting the
general denial does not appear to rise above de nmininus, for the INS
reasonabl e- expense affidavit of Conplainant's attorney does not contain
a line item for any such additional expense. Nor does it appear the
general denial prolonged the litigation. For exanple, none of the
Conpl ai nant's requested admi ssions asked Arnold to verify that the NIF
had been served on him or that the Septenber 12, 1988 request for
hearing, copy attached to the conplaint, is authentic.

In Thonmas v. Capital Sec. Services, 836 F.2d 866, 879 (5th Cir.
1988), the court observed that a party should take pronpt action
respecting obvious violations of Rule 11 rather than waiting until the
end of the case. Mdreover, any sanction inposed is to be the | east severe
which is adequate to acconplish the purpose of Rule 11. Thomas at 878.
I do not overlook the fact that Respondent and his counsel failed to
respond in the discovery process. They sinply ignored ny discovery

orders. A party is not at liberty to ignore orders. Nevertheless, while
a mni mum nonetary sanction of $100 each as to attorney Chew and Arnold
m ght well be appropriate, | am inclined to think that this public

rem nder to attorney Chew and to Arnold is a sufficient sanction under
Rule 11. | find the
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sanction to be ““just.'' The public renminder is that they are to file
specific answers, in accordance with 28 CFR 68.8(c), and not general
deni al s.

C. Rule 37(a)(4) and Arnold's Mition for a Protective Oder

The INS also contends (MsD, fifth page) that sanctions are
appropriate (after an opportunity for a hearing on the matter) under
Rul es 26(c) and 37(a)(4), FRCP, because Arnold's January 4, 1989 notion
for a protective order, which | denied, was frivolous and designed to
delay the proceeding. | shall not dwell on this point. Arnold submtted
a reasoned and substantial argunent, on an issue of first inpression
under Part 68, in support of his notion for a protective order. An award
of expenses would be unjust. | deny the INS's notion as to this ground

D. Rule 37(b)(2) and Arnold s Failure to Conply Wth Discovery Oders

1. Sanctions are just

Complainant's third and final ground for sanctions pertains to
Respondent Arnold's failure to conply with the discovery orders. Al such
orders flow from ny order of February 6, 1989 which denied Arnold's
nmotion for a protective order and which directed Arnold to answer the
Conpl ai nant's Decenber 8, 1988 di scovery requests.

After his unsuccessful effort to appeal ny order of February 6,
Arnold thereafter failed to file discovery answers as | directed by ny
orders of February 6 and May 9, 1989. By his failure to respond as
ordered, Arnold has forced the INS to take every formal step in the
di scovery process. The result has been delay. At no point has
Respondent's law firm or David W Chew, sought to withdraw as Arnold's
attorney of record in accordance with 28 CFR 68.30(a)(1) (now section
68.31(c)). The INS seeks (notion, fifth page) the recovery of its

reasonabl e expenses, including attorney's fees, under FRCP 37(b)(2),
which the INS incurred because of Arnold's failure to conmply with ny
orders conpelling discovery. | find that inposition of such an order

woul d be " “just'' under 28 CFR 68.21(c).

2. Anount of reasonabl e expenses, including attorney's fees

Conpl ai nant sets forth its direct expenses inits initial affidavits
(of its attorney and its legal clerk), and, in its supplenental affidavit
(fromits attorney). The attorney's time is charged at the hourly rate
of $19.77, the equivalent of the CGovernment's GCeneral Schedule (GS)
classification for an attorney at the GS-13 level. The tine worked, such
as 1.5 hours on February 8, 1989 to prepare the Conplainant's notion to
conpel discovery, appears reasonable. From
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that point up to his preparation of the MSD, and including the reasonable
expenses affidavit, Conplainant's counsel worked approximately 16.0 hours
(8.5 hours from February 8, 1989 through July 17, 1989, plus sone 7.5
hours on expense affidavits) for a direct cost of $316.32. Over the sane
period the legal clerk worked approximately 9.0 hours (7.5 hours from
February 8, 1989 through June 26, 1989, plus sone 1.5 hours typing
expense affidavits) at an hourly rate of $7.80 for a direct cost of
$70.20, bringing the total of all direct costs to $386.52. | find the
hours spent to be reasonable. | reject the Cctober 23, 1989 show cause
contention of Arnold' s attorney that the INS is charging for "~ “inordinate
hours."' In any event, the only itens attorney Chew specifically
mentions, preparation of the interrogatories and requested adm ssions,
were done in late 1988--well before the 1.5 hours of attorney's tine on
February 8, 1989 preparing Conplainant's notion to conpel discovery,
which is the point where | begin counting the tine spent. As indicated,
I conclude the tine at the point of the MSD because the INS would have
prepared and filed an MsSD even if Respondent Arnold had filed answers to
the discovery requests. | also include the approximate tine spent
preparing the expense affidavits.

As shown by the Conplainant's supplenental submnission, the
Governnent's indirect costs (pro rata sums for itens such as space
rental, pensions, insurance, annual |eave) are given for the total hours
each worked on the case (attorney at 50 hours and legal clerk at 21
hours) and allocated to each item Because the itens are not |isted over
the tinme frame of the case, | nust divide the $374.32 indirect costs of
the attorney by 50 hours and nultiply the resulting hourly figure of
$7.4864 by 16.0 hours to obtain his applicable indirect costs of $119.78.
(Note that the submission for indirect costs does not include a factor
for certain " “hidden'' expenses to the INS such as a pro rata share of
managenent overhead in El Paso and Washington, D.C., or for a pro rata
share of all the indirect expenses in Washington, D.C.)

Simlarly, the legal clerk's indirect costs of $105.62 divided by
21 hours equals $5.03 per hour nmultiplied by 9.0 hours equals $45.27. The
suppl enmental affidavit gives an overall photocopying charge of $30.52
| estimate the pro rata charge applicable here as 30 percent, or $9.16.
The total for all indirect costs, therefore, is $165.05. Adding that
figure to the direct costs of $386.52 brings the total figure of
Conplainant's direct and indirect actual costs to $551.57. Add to this
the $9.16 photocopyi ng expenses brings the total of all actual expenses
to $560. 73.

A different approach is used when approxi mating the manner in which
attorneys in the private sector bill their clients. A private
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sector attorney's hourly billing of $100 an hour (to pick one rate), for
exanpl e, nmust cover the | awer's overhead, including such itens as norma

clerical expense, rent, pension, and insurance. Expense itens billed as
separate line itens are those such as out-of-pocket expenses for |ong
di stance telephone calls, photocopying, depositions, transcripts from
hearings, or other paynents to third parties. See 28 CFR 24. 107 and Judge
Morse's EAJA decision in Mester Manufacturing Co., Case No. 87100001

slip op. at 32-33 (January 25, 1989, award vacated February 23, 1989 by
order of the CAHO on the ground Mester was not a prevailing party and
therefore not entitled to recover any fees or expenses under the Equal

Access to Justice Act). Converted to an overall hourly rate for
conpari son purposes, the $551.57 would represent an attorney's hourly
billing rate, on 16.0 hours, of $34.47, rounded down to $34.

As the Fifth CGrcuit observed in Thonmas, 836 F.2d 866 at 879,
““reasonabl e'' does not necessarily nean actual. Reasonabl e expenses and
fees mght be less, and they might be nore. In this case it is clear that
a reasonable attorney's fee would be substantially nore than the $34
actual -cost hourly rate | have just calculated. Under the Equal Access
to Justice Act (EAJA), for exanple, the normal statutory maxi num al |l owed
for an attorney's fee is $75 per hour. Even at that rate private sector
attorneys petition federal agencies to raise the hourly rate because it
is too low. See, for exanple, Van Der Vaart, 296 NLRB No. 99 (Sept. 29
1989). Nevertheless, the INS claims only its actual costs, and, as |
noted earlier, | shall proceed on that basis.

Finding the INS claim of $560.73 to be well within the realm of
““reasonable,'' | find that sumto be the anount of reasonabl e expenses,
including attorney's fees, which Conplainant incurred as a result of
Respondent Arnol d's m sconduct in disregarding ny discovery orders.

In its supplenental subnission, the INS asserts that this case is
appropriate for doubling the anpbunt of sanctions under 28 USC 1912 and
1927. Even assuning that to be so, it is not clear that those statutory
provisions are available to an ALJ, and | decline to address that
guestion in this decision

Under the final provision of FRCP 37(b)(2), sanctions for violations
are to be inposed on ““the party failing to obey the order or the
attorney advising that party or both to pay . ."" unless it is found
that the failure to obey was substantially justified or that other
ci rcunstances nmake an award of expenses unjust. | do not find that the
failure to obey was substantially justified, and there

165 ysc 504.
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are no record circunstances indicating that an award of expenses would
be unjust. Accordingly, | shall award the INS an order requiring both
Arnold and his attorney, David W Chew, jointly and severally, to pay to
the I NS reasonabl e expenses, including attorney's fees, of $560.73 which

in accordance with standard Internal Revenue Service and other federa

agency procedure, | round up to $561.

Recapi tul ati ng, Respondent Arnold and his attorney of record, David
W Chew, each is publically remanded under FRCP 11 of their obligation
in enployer sanctions cases to file specific answers. Additionally,
further sanctions wunder FRCP 37 of $561, representing reasonable
expenses, including attorney's fees, nust be paid. Only one sum of $561
must be paid, and Arnold and his attorney share joint and severa
liability for its paynent. An award of reasonabl e expenses, including
attorney's fees of $561, and payable to the Governnment or federal agency
is appropriate under both Rules 11'® and 37.1%°

3. Oher sanctions avail abl e

O her sanctions are avail abl e, as well, such as requiring
Respondent's counsel to attend a | egal education sem nar? which includes
instructions concerning a lawer's obligations in upholding the ideals
of the legal profession and in neeting his responsibilities in the
litigation process. However, | sinply shall suggest that he obtain and
study a copy of Professionalism A Lawyer's Mandate whi ch the Houston Bar
Association adopted in February of 1989 (89 Houston Bar Bulletin No. 4
at 1 (April 1989)). (HBA tel ephone nunber 713-222-1441.) Article |V of
the HBA's Lawyer's Mandate covers the "~ “Administration of Justice &
Di scovery,'' and its preanbl e reads:

A Lawer owes to the administration of justice personal dignity,
professional integrity, and independence. A | awyer should adhere to
the highest principles of professionalism in all dealings with
others, regardless of the desires of a client.
For a simlar provision from The Anerican College of Trial Lawer's Code
of Trial Conduct (rev. 1987), see Dondi Properties Corp. v. Commerce Sav.
and Loan Ass'n, 121 FRD 284, 295 (ND Tex. July

17See, for exanple, Arlington Hotel Conpany, 287 NLRB No. 87 at JD slip op. 21
fn. 13 (Dec. 16, 1987), enf. denied in part on other grounds, F. 2d , 131
LRRM 2669 (8th Gir. 1989).

8EE0C v. Blue & White Service Corp., 8 Fed. Rules Serv. 3d 192 (D. Mnn. 1987)
(EECC awarded attorney's fees against the conpany's attorney).

Owei sberg v. Webster, 749 F.2d 864 (D.C. Gir. 1984) (FBI entitled, by
inplication, to reasonabl e expenses, including attorney's fees, but renmanded to trial
court for apportionnent).

2%Thomas v. Capital Sec. Services, 836 F.2d 866, 878 (5th Gr. 1988).
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14, 1988) (penultinmate paragraph). See also """ The Texas Lawyer's Creed--A
Mandat e For Professionalism' adopted by the Suprene Court of Texas and
the Court of Criminal Appeals, 5 Texas Lawyer 4, 5 (No. 34, Nov. 13,
1989).

VI . CONCLUSI ONS OF LAW
1. OCAHO has jurisdiction of this case under 8 USC 1324a.
2. There is no genuine issue as to any material fact.
3. The INSis entitled to a summary deci si on.

4. The Respondent, Janes Arnold, I ndi vi dual |l y and d/ b/ a
Fi est a/ Bonanza Mtors, has violated the verification section of |RCA 8
USC 1324a(a) (1) (B).

5. A civil noney penalty in the sum of $500 for each of nine
paperwork violations and $750 for one paperwork violation, for a total
civil noney penalty of $5250, is appropriate under 8 USC 1324a(e)(5).

6. Sanctions under | RCA Section 101(a)(2), 28 CFR Part 68, and Rul es
11 and 37(b)(2), Federal Rules of Cvil Procedure, are just and
reasonabl e, as foll ows:

a. Agai nst Respondent Arnol d:
(1) Public reminder Rule 11, FRCP, and

(2) $561 under Rule 37(b)(2), FRCP, jointly and severally with
Arnol d's EI Paso, Texas attorney, David W Chew.

b. Against attorney David W Chew.
(1) Public rem nder Rule 11, FRCP, and

(2) $561 under Rule 37(b)(2), FRCP, jointly and severally with
Respondent Arnol d.

Based on these findings of fact, conclusions of |law, and the record,
| issue the follow ng order:#

CRDER

I ORDER the Respondent, Janes Arnold, Individually and d/b/a
Fi est a/ Bonanza Mbtors to:

1. COWLY WTH the enpl oynent verification requirenents of the Act,
Section 274A(b), 8 USC 1324a(b), respecting individuals

2lReview of this Summrary Deci sion and Order, the final action of the ALJ under
28 CFR 68.36, 68.50, and 68.51(a), may be obtained by filing a witten request for
reviewwith the Chief Administrative Hearing Oficer within 5 days of the date of this
summary deci sion and order. 28 CFR 68.51(a). This summary deci sion and order shall
becone the final order of the Attorney General unless, within 30 days fromthe date of
this order, the Chief Adnministrative Hearing Officer nodifies it or vacates it. 8 USC
1324a(e)(6); 28 CFR 68.51(a)(1).
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hired, recruited or referred for a fee, for enploynent in the United
States, for a period of 3 years.

2. PAY A CIVIL MONEY PENALTY within 16 days fromthe date of this
order in the anpunt of $5250 in the form of cash (personal delivery only
for cash) or a valid certified bank check, cashiers check, or noney order
made payable to the ““Immgration and Naturalization Service,'' and
deliver it to: District Director, INS, 700 E. San Antoni o, Room C- 201,
El Paso, Texas 79901.

3. Be publicly remi nded of the obligation under 28 CFR 68.8(c) to
file specific answers to conplaints.

4. PAY CIVIL MONEY SANCTIONS within 16 days fromthe date of this
order, payable to the "“Immgration and Naturalization Service,'' in the
formspecified in 2, and delivered to the official and address shown in
2 above, as foll ows:

$561, jointly and severally with Respondent Arnold' s attorney of
record, David W Chew.

| PUBLICLY REM ND David W Chew, Respondent Arnold's attorney of
record, that 28 CFR 68.8(c) calls for answers to conplaints to be
specific, and that general denials are not to be filed. ADDI Tl ONALLY,

| CRDER David W Chew, Respondent's attorney of record, to PAY CVIL
MONEY SANCTIONS within 16 days from the date of this order to the
““Immigration and Naturalization Service,'' in the formspecified in 2,
and delivered to the official and address shown in 2 above, as foll ows:

$561, jointly and severally with Respondent Arnold.

The hearing earlier scheduled to be held in El Paso, Texas, and
post poned i ndefinitely by ny order of January 19, 1989, is cancel ed.

SO ORDERED: At Atlanta, CGeorgia this Decenber 29, 1989.

RI CHARD J. LI NTON
Adm ni strative Law Judge
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